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the reasoning of the principal case would seem unsound, its conclusion is 
obviously correct 

"The decisions opposed to this view are apparently based on the supposition 
that a promise to buy whatever materials one may need in business is like a 
promise to do something entirely at one's pleasure, as, for example, to pay what- 
ever wages one may please or see fit But the two differ essentially. The latter, 
unless interpreted to mean performance or payment of what is reasonable, con- 
stitutes no true promise. No intention is expressed; no expectation of perform- 
ance excited. It is in effect a mere statement, under the guise of a promise, that 
one will do what he will do. A promise like that in the principal case, however, 
which imposes a restriction on the promisor's free action, affords, as was decided, 
a perfectly good consideration." 



Wills — Execution — Sufficiency — "Presence" of Testatob, — C duly 
signed an instrument intended to be his last will and testament, two physicians 
being present at his request to attest as witnesses. He was then sitting on the side 
of his bed, the paper lying on a book in front of him, the book being upon a chair. 
One of the physicians took the paper, and both stepped through a doorway into 
an adjoining room, and affixed their signatures at a table which stood ten feet from 
the testator. He could have seen the table by stepping forward two or three feet, 
but did not do so. The attestation consumed not exceeding two minutes of time. 
The witnesses returned to the testator ; their signatures were pointed out to him ; 
he took the paper into his own hands, looked it over, and pronounced it "all 
right." Held, that the statute, which requires that wills must be attested and 
subscribed by the witnesses in the " presence " of the testator, was sufficiently com- 
plied with. — Cunningham v. Cunningham (Minn. ), 83 N. W. 58. 

The opinion in this case contains an excellent discussion of the difficult ques- 
tion as to what attestation, not in the immediate view of the testator, will answer 
the requirements of the statute as to attestation "in his presence." In the course 
of the opinion, Collins, J., said : 

"The courts have, almost without exception, construed a statute requiring an 
attestation of a will to be in the ' presence ' of the testator, to mean that there 
must not only be a consciousness on the part of the latter as to the act of the wit- 
nesses while it is being performed, but a contiguity of persons, with an oppor- 
tunity for the testator to see the actual subscribing of the names of the witnesses, 
if he chooses, without any material change of position on his part. And yet an 
examination of the decided cases wherein the ever-varying circumstances and 
conditions have been considered, and this rule applied, will convince the reader 
that the task of application has not been an easy one, and has led to surprising re- 
sults at times. Some years ago a large number of American and English cases 
were collected in a note appended to Manderville v. Parker, 31 N. J. Eq. 242, and 
an examination thereof will show the absurd and inconsistent positions in which 
the courts have frequently placed themselves. 

" As will be seen from the . facts surrounding the cases mentioned in this note, 
or cited in the text-books in support of this rule, it has been held almost univer- 
sally that an attestation in the same room with the testator is good, without re- 
gard to intervening objects which might, or did, intercept the view; and also that 
an attestation outside the room or place where the testator sat or lay is valid if 
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actually within his range of vision. And no court seems to have doubted that a 
man unable to see at all could properly make a will under the statute, if the wit- 
nesses attested within his ' conscious ' presence, whatever that means. Exactly 
why or how an exception in the case of one temporarily or permanently blind can 
be injected into this statute has not been attempted by any court or writer, so far 
as we know. Nor has there been any success in the effort to show why one kind 
of an intervening object — a partition wall, for instance — is better calculated to 
afford an opportunity for the perpetration of a fraud upon the testator than is an- 
other kind, say, the closed curtains of an old-fashioned bed, or the head or foot 
board of a bedstead, or any other article of furniture which happens to be an ob- 
struction to the sight. 

" Again, it is difficult to see what sound distinction can be made, when apply- 
ing the rule, between a case where the testator can see the witnesses attest, if he 
chooses to lean his body forward a few inches, and the case where the act can be 
seen if he steps forward the same distance. Or, take a case where a testator has 
been injured, and is compelled to lie on his back with his eyes fixed on the ceil- 
ing. Must the witnesses affix their signatures from an elevation in order to sign 
in his presence? No case has gone that far, and yet what difference would it 
make with such a testator in fact or in sound reason if the will was attested ten 
feet distant, on a table in an adjoining room, or on a table the same distance from 
the bed, but in the same room ? Take the case at bar. The testator sat on the 
edge of his bed when the witnesses signed at the table in the adjoining room, a 
few feet distant, and within easy sound of his voice. If he could have seen them 
by leaning forward, the authorities in favor of upholding the will are abundant. 
Physically he was capable of stepping two or three feet forward, and from this 
point the witnesses would have been within his range of vision. It is extremely 
difficult to distinguish between the two cases, and yet it has been done again and 
again in applying the rule. 

"We might continue these suggestions and queries, as has been done quite fre- 
quently by courts which have not been entirely satisfied with a very rigid con- 
struction of the statute, and have not hesitated to say so; but it seems unnecessary, 
for there is one feature in these findings of fact which is sufficient, in our judg- 
ment, to warrant an affirmance, although there are many decisions to the con- 
trary. As before stated, the court found that the witnessing of the will consumed 
not more than two minutes, and that immediately thereafter Dr. Adams returned 
to the testator, while Dr. Dugan came to the doorway, not over five feet distant, 
whereupon the former 'showed the signatures of the witnesses to the tes- 
tator. The latter took the will, looked it over, and said in effect that it was 
all right.' To say that this was not a sufficient attestation within a statute which 
requires such attestation to be in the ' presence ' of the testator simply because 
the witnesses actually signed a few feet out of the range of his vision, is to be 
extremely technical without the slightest reason for being so. The signing was 
within the sound of the testator's voice ; he knew what was being done; the act 
occupied not more than two minutes; the witnesses returned at once to the testator; 
their signatures were pointed out to him ; he took the instrument into his own 
hands, looked it over, and pronounced it satisfactory. The whole affair, from the 
time he signed the will himself down to and including his expression of approval, 
was a single and entire transaction ; and no narrow construction of this statute, 
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even if it has met the approval of the courts, should be allowed to stand in the 
way of right and justice, or be permitted to defeat a testator's disposition of his 
own property. 

"In Cook v. Winchester, 81 Mich. 581, 46 N. W. 106, 8 L. E. A. 822, it was 
said : 'In the definition of the phrase "in the presence of," due regard must be 
had to the circumstances of each particular case, as it is well settled by all the 
authorities that the statute does not require absolutely that the witnessing must be 
done in the actual sight of the testator, nor yet within the same room with him. 
If, as before shown, they sign within his hearing, knowledge, and understanding, 
and so near as not to be substantially away from him, they are considered to be 
in his presence. But, as was said, in substance, in the same case, we agree that 
this will was validly executed expressly on the ground that the whole transaction 
was an entirety in fact, and that immediately after the witnesses had attested, the 
instrument was returned by them to the hands of the testator, his attention was called 
to their signatures, and he expiessed his satisfaction and appproval of what bad 
been done. This view, which does no violence to the spirit and intent of the 
statute, is not without precedent and authority aside from the Michigan case, al- 
though it may, as said by the court below, run contrary to a majority of the decis- 
ions. See Slurdivant v. Birchett, 10 Gratt. 67, and Riggs v. Riggs, 135 Mass. 
238." 

The Virginia case of Slurdivant v. Birchett, 10 Gratt. 67, cited in the opinion, 
seems to support the principal case — though two of the judges dissented. The 
Virginia cases are collected in 3 Minor's Inst. 545-547. 



